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Agency regulations provide that the Secretary of Homeland Security may parole asylum-seekers 

who are “neither a security risk nor a risk of absconding,” in the service of such “urgent 

humanitarian reasons or significant public benefit.”  8 C.F.R. § 212.5(b).  

In 2009, DHS issued the “Parole Directive,” which further fleshes out when, precisely, it 

is in the “public benefit” for an asylum-seeker to be paroled.  See
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Kelly, “Implementing the President’s Border Security and Immigration Enforcement 

Improvement Policies” at 10 (Feb. 20, 2017) (Kelly Memorandum).  The Acting Director of the 

New Orleans Field Office, moreover, recently proclaimed that the Parole Directive “is still in 

effect in New Orleans.”  ECF No. 27 (Def. MTD), Exh. A (Declaration of Scott Sutterfield), ¶ 6.  

Yet the percentage of asylum-seekers that that Office has released on parole has dramatically 

declined in recent years.  The Office currently retains the lowest release rate of any jurisdiction 

in the country, having denied 98.5% of release requests in 2018 and 100% of requests made thus 

far in 2019.  See ECF No. 30 (Pl. Response) at 5; Def. MTD at 4 n.4. 

B. Plaintiffs’ Detentions 

Eleven named individuals bring the present action.  Plaintiffs and those they seek to 

represent “all demonstrated a credible fear of persecution and are now [or previously were] in 

removal proceedings before the Executive Office for Immigration Review.”  Compl., ¶ 1.  Rather 

than being placed on parole during the pendency of their asylum determinations, Plaintiffs were 

“confined under the jurisdiction of the New Orleans ICE Field Office” at one of six immigration 

jails for months on end.  Id., ¶ 10.  

In July 2018, lead Plaintiff Ángel Alejandro Heredia Mons fled Cuba with his wife to 

escape persecution for their refusals to participate in Communist political activities.  Id., ¶ 12. �W�K�H�L�U
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Solutions, LLC v. Reyes, 736 F. Supp. 2d 192, 197 (D.D.C. 2010) (citing Chaplaincy of Full 

Gospel Churches v. England, 454 F.3d 290, 297 (D.C. Cir. 2006)). 

Historically, these factors have “been evaluated on a ‘sliding scale.’”  Davis v. Pension 

Ben. Guar. Corp., 571 F.3d 1288, 1291 (D.C. Cir. 2009).  In other words, if the movant makes an 

“unusually strong showing on one of the factors, then it does not necessarily have to make as 

strong a showing on another factor.”  Id. at 1291–92.  This Circuit has hinted, though not held, 

that Winter – which overturned the Ninth Circuit’s “possibility of irreparable harm” standard – 

establishes that “likelihood of irreparable harm” and “likelihood of success” are “‘independent, 

free-standing requirement[s].’”  Sherley, 644 F.3d at 392–93 (quoting Davis v. PBGC, 571 F.3d 

1288, 1296 (Kavanaugh, J., concurring)); see League of Women Voters v. Newby, 838 F.3d 1, 7 

(D.C. Cir. 2016) (declining to address whether “sliding scale” approach is valid after Winter).  

Unresolved, too, is the related question of “whether, in cases where the other three factors 

strongly favor issuing an injunction, a plaintiff need only raise a serious legal question on the 

merits.”  Aamer v. Obama, 742 F.3d 1023, 1043 (D.C. Cir. 2014) (internal quotation and citation 
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Defendants do, however, raise one novel argument.  They ask this Court to dismiss 

Plaintiffs’ proposed class action for lack of jurisdiction on the ground that the claims 
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Directive – Supreme Court and Circuit precedent dictate that such a challenge does not fall 
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 Mootness 

The focus of the Government’s briefs here is on an issue not tackled by the Damus 

decision.  Defendants contend that even if this Court at one time had jurisdiction to decide 

Plaintiffs’ claims, it no longer does so because such claims are now moot.  The Constitution 

limits the federal courts’ jurisdiction to those claims that embody actual “[c]ases” or 

“[c]ontroversies.” 
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therefore subject to a final order of removal.  Id.  Largely because of these adverse 

determinations, the agency concluded during the re-adjudications that the named Plaintiffs 

currently under the custody of the New Orleans Field Office present flight risks, and 
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held that the class action was not moot (and therefore that the Court retained jurisdiction over the 

claims asserted) because at least one of the named plaintiffs in both cases faced the “threat of 

rearrest and mandatory detention.”  Id.  Of significance here, even if the plaintiffs had not faced 

such a threat, the cases still would not have been moot, the plurality reasoned, because the harms 

alleged were “transitory enough to elude review.”  

Case 1:19-cv-01593-JEB   Document 32   Filed 09/05/19   Page 12 of 24







 15 

of a year, the reality of the immigration-detention process makes identifying those persons in 

advance largely impossible.  See Thorpe v. Dist. of Columbia, 916 F. Supp. 2d 65, 67 (D.D.C. 

2013) (holding that claims regarding nursing-facility placement were “inherently transitory” 

because “[t]he length of any individual’s stay in a nursing facility is impossible to predict, so 

even though there are certainly individuals whose claims will not expire within the time it would 

take to litigate their claims, there is no way for plaintiffs to ensure that the Named Plaintiffs will 

be those individuals”).   

Defendants also assert that the Preap plurality’s conclusion that the plaintiffs – who 

brought claims that generally remain live for about a year – qualified for the “inherently 

transitory” exception should be ignored because the plurality did not focus on the “amount of 

time at issue.”  ECF No. 31 (Def. Reply) at 11.  The Court has several responses to this 

argument.  As an initial matter, the idea that the Preap plurality simply failed to notice the 

longevity of the claims involved strains credulity, especially given that two Justices dissented 

specifically from this aspect of the opinion.  See 139 S. Ct. at 975 (Thomas, J., joined by 

Gorsuch, J., concurring in part and concurring in the judgment).  This precise argument, 
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In any event, the named Plaintiffs here bring claims that, according to Defendants, were 

generally extinguished well within a year.  This Court therefore need not assume that Preap sets 

an outer temporal bound because Plaintiffs’ proposed class does not reach it.  In sum, given the 

realities of the claims involved here and the “practicalities” of the immigration-detention process 

generally, this Court has no trouble concluding that the named Plaintiffs’ claims “might end 

before the district court has a reasonable amount of time to decide class certification.”  J.D., 925 

F.3d at 1311.   

Finally, the Government does not contest that Plaintiffs also satisfy the second factor 

necessary for invoking the “inherently transitory” exception – namely, that “some class members 

will retain a live claim at every stage of litigation.”  Id.  Plaintiffs present substantial evidence 

that the New Orleans Field Office continues to detain a great number of the members of the 

proposed class without granting them individualized parole determinations.  As of this month, 

more than 8,000 people were in ICE custody in Louisiana and Mississippi.  See Pl. Response at 

13.  This tide shows no sign of waning.  In other words, there will continue to be people seeking 

parole from the New Orleans Field Office immediately following credible-fear determinations.  

Plaintiffs have therefore established both requirements of the “inherently transitory” exception.  

The Court thus relates back class certification to the date of the pleadings, at which time, as 

Defendants concede, the class’s claims certainly remained live. 

B. Class Certification 

Having disposed of Defendants’ jurisdictional contentions, the Court can make quick 

work of the class-certification arguments it previously addressed in Damus.  To obtain 

certification, a plaintiff must show that the proposed class satisfies all four requirements of Rule 

23(a) and one of the three Rule 23(b) requirements.   See Wal-Mart Stores, Inc. v. Dukes, 564 
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U.S. 338, 345 (2011).  According to Rule 23(a), a 
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enforceability of agency policies depends upon whether they impose binding norms on the 

agency.  Vitarelli v. Seaton, 359 U.S. 535, 539–40 (1959); Service v. Dulles, 354 U.S. 363, 372 

(1957).  This Circuit has further clarified that “an agency pronouncement is transformed into a 

binding norm if so intended by the agency,” a determination that takes into account the substance 

and intent of the agency action, as well as whether it confers individual protections or privileges.  

See Padula v. Webster, 822 F.2d 97, 100 (D.C. Cir. 1987) (citations omitted).  In the immigration 

context, the Second Circuit has explained that the Accardi 



Case 1:19-cv-01593-JEB   Document 32   Filed 09/05/19   Page 20 of 24



 21 

These most recent denial rates are even higher than those of some of the Offices found to be out 

of compliance with the Directive in Damus.  See 313 F. Supp. 3d at 339 (noting that during the 

period in question two of the challenged Offices (Los Angeles and Detroit) denied 92% and 98% 

of parole applications, respectively).  Indeed, as of 2018, the New Orleans Field Office 

maintained the highest rate of parole denials of any field office in the United States.  See Pl. 

Response at 5.   

DHS generally and the New Orleans Field Office specifically have continued to 

proclaim, however, that the Directive “remain
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explanations.  See, e.g., Heredia Mons Decl., ¶ 22; Pl. Motion for Class Certification, Exh. 4 

(Declaration of J.M.R.), ¶ 23; id., Exh. 6 (Declaration of R.O.P.), ¶ 21.  

It should come as no surprise then that, according to the declarants, officials associated 

with the New Orleans Field Office have made numerous comments that suggest they no longer 

feel constrained by the Parole Directive.  In response to Plaintiff R.O.P.’s request for an 

individualized parole inquiry, for example, a former Warden of one of the detention facilities 

under the Office’s jurisdiction responded that he could not “possibly tend to everyone.”  R.O.P. 

Decl., ¶ 25; see also ECF No. 15, Exh. 14 (Declaration of Joseph Giardina), ¶ 17 (New Orleans 

ICE officer told attorney he denies parole because it would be 99% impossible for an individual 

to demonstrate he is not a flight risk).  In response to the American Immigration Lawyers 

Association’s inquiry as to whether the Directive remains in effect at the New Orleans Field 

Office, Assistant Field Office Director Brian Acuna stated, “[T]echnically no, by Executive 

Order.”  Compl.
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Dismiss but instead refer the Court to the Damus arguments.  The Court consequently reaches 

the same decision.  

Specifically, the analysis provided above precludes Defendants’ Motion to Dismiss 

Plaintiffs’ APA claim.  As already explained, their class action is not moot, and the Court’s 

conclusion that Plaintiffs have demonstrated a likelihood of success on the merits of their APA 

claim forecloses any argument for dismissing it.  Defendants’ Motion to Dismiss Plaintiffs’ due-

process count, however, is destined for a brighter future.  In Damus, after finding that the 

plaintiffs had demonstrated a likelihood of success on the merits of their APA claims, this Court 

dismissed their due-process count, invoking basic principles of judicial restraint.  Damus v. 

Nielsen, No. 18-578, 2019 WL 1003440, at *2 (D.D.C. Feb. 28, 2019).  The Court sees no 

reason to chart a different course in this case.  Indeed, Plaintiffs have already expressed their 

acceptance of this approach.  See Pl. Response at 5–6.  Here, as in Damus, “the merits of the 

constitutional cause of action rise and fall in relevant part with the merits of Plaintiffs’ APA 

claim[ ],” and the “same relief” would obtain for a violation of the APA.  See Damus, 2019 WL 

1003440, at *2.  The Court therefore grants Defendants’ Motion to Dismiss Plaintiffs’ due-

process claim, though it does so without prejudice. 

IV. Conclusion 

For these reasons, the Court will grant Plaintiffs’ Motion for a Preliminary Injunction and 

Class Certification and grant in part and deny in part Defendants’ Motion to Dismiss.  A separate 

Order so stating will issue this day. 

/s/ James E. Boasberg 

JAMES E. BOASBERG 

United States District Judge 

Date:  September 5, 2019 
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