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INDIGO WILLIAMS, on behalf of her minor child J.E.;
DOROTHY HAYMER, on behalf of her minor child, D.S.;



PRECIOUS HUGHES, on behalf of her minor child, A.H.;
SARDE GRAHAM, on behalf of her minor child, S.T.,

Plaintiffs—Appellants,
Versus

TATE REEVES, in his official capacity as Governor of Mississippi;
PHILIP GUNN, in his official capacity as Speaker of the Mississippi
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barred according to Pennhurst, while permitting another, virtually identical

claim, to move forward in the district court.

This court refused to order en banc reconsideration. | respectfully dissent.
State sovereign immunity should bar this suit in its entirety based on Pennhurst.
Moreover, such sovereign immunity includes immunity from suit, not simply
adverse judgments; we should alternatively have dismissed the suit because the
Mississippi Readmission Act created no implied private right of action on behalf
of these plaintiffs.

. Background

JROORZLQJ WKH &LYLO =DU OLWLVVLSSLV UHDGPLWLRQ WR [1X00 VWDWHKRRG
required it to adopt a constitutional guarantee of a republican form of government
to all state residents.?2 Mississippi adopted a constitution in 1868 that did just
WKDW  BUNLFOH (LIKW Rl OLVVLWVLSSLV &RQVWLWXWLRQ FRQWDLQHG D VHULHV RI

provisions



the quoted state constitutional provision has been amended four times. The
FXUUHQW YHUVLRQ DGRSWHG LQ VIIDWHV “7KH /HJILVODWXUH VKD00 EN\ JHQHUDO 0DZ
provide for the establishment, maintenance and support of free public schools
upon such conditions DQG LPLWDWRQV DV WKH /HJLVODWXUH PD\ SUHVFULEH p OIsS.
CONST., art. VIII § 201.

The plaintiffs comprise a group of low-income African-American women
ZKRVH FKLOGUHQ DWHQG OLVVLVLSSL SXEOLF VFKRROV 7KH\ DOOHJH “WKDW WKH FXUUHQW



the requirements of Article VIII, Section 1 of the Constitution of 1868 remain
legally binding on the [d]efendants, their employees, their agents, and their
VXFFHVVRUV i Id. DW 7KH SDQH0 DIHLUPHG WKH GLVWULFW FRXUWV  GLVPLVVDO
FRQFHUQLQJ WKH VHFRQG RI SODLQWLITV: UHTXHVWV EHFDXVH LW “VHHNV D GHFODUDWLRQ RI state
law and is therefore barred by the Supreme &RXUW.V GHFLVLRQ LQ Pennhurst U
Id. (emphasis in original).

&RQWUDULON WKH SDQHO UHDVRQHG WKDW WKH SODLQWLITV- ILUVI UHTXHVI IRU
declaratory relief fits within Ex parte Young-V H[FHSWLRQ WR VRYHUHLJQ LPPXQLW\
for cases in which a state officer is charged with acting in violation of federal
law. 1d. at 735236. Plaintiffs allege that Section 201 of the current Mississippi
FRQVWLWXWLRQ YLRODWHV IHGHUDO 0DZ VSHFLILFDOO\ WKH OLVVLVWLSSL SHDGPLVVLRQ $FI-V
FRQILUPDWLRQ RI “VFKRR0 ULJKWV DQG SULYLOHJHV | 7KDW WKH “VFKRRO ULJKWV DQG
SULYLOHIHVp 0DQJIXDJIH GHSHQGV RQ WKH VWDWH-V FRQVWLWXWLRQ WKH SDQHO
GHFODUHG GLG QRW SRWHQWLDOO\ “UXQ DIRX0 Rl Pennhurst because it does not ask the
FRXUW WR FRPSH0 FRPSOLDQFH ZLWK {VWDWH 0DZ qua WWDWH 0DZ -u WKH SDQH0 H[ SODLQHG
Id. at 740 (quoting ,EDUUD Y 7H[ (PSi &RPP.Q, 823 F.2d 873, 877 (5th Cir.

“,QWHDG LW DVNV WKH FRXUW WR LQWHUSUHW WKH PHDQLQJ RI D federal law=the
Mississippi Readmission Act=E\ UHIHUHQFH WR D UHODWHG VWDWH 0DZ u Id. (emphasis
in original).

1. Analysis
A. State Sovereign Immunity

S5HVSHFWIX00N WKHUH LV QR ZD\ WR DYRLG WKH FRQFOXVLRQ WKDW WKH SDQH0-V

decision on the first request for declaratory relief requires the federal court to
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impermissibly adjudicate a question of state law. The first decision the court must



constitutional immunity whereby a federal court has jurisdiction over a suit
against a state officer to enjoin an ongoing violation of federal law, even though
the state itself would be immune from suit in federal court. Pennhurst, 465 U.S.
at 102203, 104 S. Ct. at 909. In preserving the delicate balance between rights
FUHDWHG XQGHU WKH &RQVILIXWLRQ DQG WKH WVWDWHV: (OHYHQWK — $PHQGPHQW DQG
VRYHUHLIQ ULJKW QRW WR EH KDLOHG LQWR IHGHUDO FRXUW “ZH PXW HQVXUH WKDW WKH
doctrine of sovereign immunity remains meaningful, while also giving recognition
to the need tR SUHYHQW YLRODWLRQV RI IHGHUDO ODZ p Idaho v. Coeur d'Alene Tribe of
Idaho, 521 U.S. 261, 269, 117 S. Ct. 2028, 2034 (1997). Accordingly, the Supreme
Court has carefully limited the application of Ex parte Young to circumstances in
which injunctive rellHI LV QHFHVVDU\ WR “JLYH>§ OLIH WR WKH 6XSUHPDF\ &IDXVH u Green
v. Mansour, 474 U.S. 64, 68, 106 S. Ct. 423, 426 (1985). One of the most important

limitations is that Ex parte Young does not apply where private parties seek relief



ULJKWV DQG SULYLOHJHV VHFXUHG EN\ WKH FRQVWLWXWLRQ Rl VDLG GWDWH u G6WDW
(1870). The plaintiffs can only prevail on their purported federal claim if they
persuade a court to find that Mississippi violated school rights granted exclusively
by its own 1868 Constitution when it amended its Constitution in 1987.

7KH SDQH0 UHIHFWHG SODLQWLITV- FODLP WKDW WKH SHDGPLVVLRQ $FW LQFRUSRUDWHG
1868 state constitutional law. Williams, 954 F.3d at 740. It stated, correctly, that
WKH OLWLVWLSSL S5HDGPLWLRQ $FW “GRHV QRW H[SOLFLWO\ LQFRUSRUDWH DQ\ RI WKH
language, requirements, or provisions of the 1868 Constitution. Nor does the
Readmission Act require Mississippi to abide indefinitely by the 1868
&RQVWLWXWLRQ-V HGXFDWLRQ FODXVH u Id. Having recognized these salient facts, it is a
mystery how the panel could avoid the conclusion that plaintiffs are not entitled
to relief unless a federal court decides an explicitly state law issue: whether
GHFILRQ RI' OLVVLVVLSSL:V &RQVWLWXWLRQ DV DPHQGHG LQ DEURJDWHG
ULJKW VHFXUHG E\ OLVVLVVLSSLV
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Pennhurst, 456 U.S. at 106, 104 S. Ct. at 911.



structure, its history, and the authoritative interpretations by this Court make clear, the
States' immunity from suit is a fundamental aspect of the sovereignty which the States
enjoyed before the rDWLILFDWLRQ Rl WKH &RQWLWXWLRQ DQG ZKLFK WKH\ UHWDLQ WRGD\ U
Pennhurst 86 DW 6 &Il DW “7KLY &RXUWV GHFLVLRQV WKXV HWDEOLVK WKDW DQ
unconsenting State is immune from suits brought in federal courts by her own citizens as
ZH00 DV EN\ FLWLJHQV Rl DQRWKHU VWDWH - TXRWDWLRQ DQG FLWDWLRQ RPLWHG
9
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TXDOLILHV OLVVLWLSSLYV DGPLWDQFH “WR UHSUHVHQWDWLRQ LQ &RQJUHVVM XSRQ WKUHH
“IXQGDPHQWD0 FRQGLWLRQV 4 RQH Rl ZKLFK LV WKH VFKRRO ULJKW DQG SULYLOHJHV
condition at issue here.” Id. at 68. In short, the Readmission Act does not create a
private right of action, express or implied. Thus, even assuming arguendo that
OLVWLWLSSLV FXUUHQW HGXFDWLRQ FODXVH GRHV QRW FRPSRUW ZLWK WKH “IXQGDPHQWDO
FRQGLWLRQVK RI WKH OLWLVWLSSL SHDGPLVWLRQ $FW D00 WKDW FDQ EH VDLG LV WKDW
Mississippi has chosen to run the risk that its representatives may be unseated
by Congress.

Finding an implied private right of action based on the language of the
Readmission Act would depart drastically from decisions of the Supreme Court
DQG WKLV FRXUW-V UHFHQW HQ EDQF GHFLVLRQ LQ Planned Parenthood v. Kauffman, No.
17-50282, 2020 WL 6867212 (5th Cir. Nov. 23, 2020). The Readmission Act states
WKDW DV D FRQGLWLRQ RI UHDGPLIMLQJ WKH VWDWH:V UHSUHVHQWDWLYHV WR  &RQJIUHVV WKH
"FRQVWLWXWLRQ RI OLVVLVVLSSL VKDO0 QHYHU EH > DPHQGHGU WR GHSULYH DQ\ FLWLJHQ RU
FODVV RI FLWLJHQV RI “VFKRR0 ULJKWV DQG SULYLOHJHV VHFXUHG EN\ WKH >VWDWH-V(
FRQVWLWXWLRQ 1 ©WDW 7KH SRV VLP SO\ GRHV QRW FRQIHU IXGLFLDOON
HQIRUFHDEOH SHUVRQDO “ULIKWV 1 ,QVWHDG WKH $FW LQVWUXFIWV OLVVLVVLSSL DV WR ZKDW LW
VKDO0 QRW GR 7KH $FW-V RQO\ HQIRUFHPHQW PHFKDQLVP 0LHV LQ GLUHFW UHFRXUVH WR
Congress.

$V RXU HQ EDQF FRXUW UHFHQWON\ UHFRJIQLJHG ZKHUH “WKH WH[W DQG VWUXFWXUH RI
a statute provide no indication that Congress intends to create new individual
rights, there is no basis for a private suit, whether under § 1983 or under an
implied righW RI DFWLRQ p Kauffman, 2020 WL 6867212, at *7

7 7KH RWKHU WZR FRQGLWLRQV DUH WKDW “WKH FRQWLWXWLRQ RI OLWVLWLSSL VKD00 QHYHU EH
so amended or changed as to deprive any citizen or class of citizens of the United States of
WKH ULJKW WR YRWHU H[FHSW ZLWK UHVSHFW WR FHUWDLQ THORQLHY DQG SURVSHFILYH changes concerning
“WKH WLPH DQG SODFH RI UHVLGHQFH RI YRWHUV 1 DQG ~ WKDW “LW VKDO0 QHYHU EH 0DZ1X0 IRU WKH VDLG
State to deprive any citizen of the United States, on account of his race, color, or previous
condition of servitude, of the right to hold office under the constitution and laws of said State,



or upon any such ground to require of him any other qualifications for office than such as are
UHTXLUHG RI D00 RWKHU FLWLJHQV 1 6WDW
10
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(quoting Gonzaga University v. Doe, 536 U.S. 273, 286 (2002)). Furthermore, the
6XSUHPH &RXUW KDV PDGH FOHDU WKDW “WR VHHN UHGUHVV WKURXJK D SODLQWLII
must assert the violation of a federal right, not merely a violation of federal law
81d. at *17 (quoting Gonzaga, 536 U.S. at 282, 122 S. Ct. at 2274) (emphasis and
alteration in original). It is not enough for plaintiffs to argue that Mississippi

violated the Readmission Act






prevail.

1 RWRQO\ DUH DQ\ “ULIKWp JUDQWHG E\ WKH SHDGPLVVLRQ $FWWRR YDJXH DQG
DPRUSKRXV IRU IXGLFLDO UHVROXWLRQ EXW WKH VWDWXWH-V 0DQJXDJH LV QRW “PDQGDWRU\p
toward any goal and thus fails the third Blessing factor. The Act places
conditions on Mississippi that are enforced through congressional action, but in
no way does it contemplate granting plaintiffs a right enforceable against the
state.ll And as previously explained, if we view the statute from the perspective
of the Gonzaga/Armstrong framework, there is little doubt Congress did not
"XQDPELIXRXVO\i FRQIHU ¥XGLFLDOO\ HQIRUFHDEOH ULJKWV RQ WKH SODLQWLITV

,Q VKRUW WKH SODLQWLITV- FDVH LV GRRPHG LUUHVSHFILYH Rl FRQVWLWXWLRQDO
sovereign immunity because they are not empowered to enforce the Readmission

Act. For this additional reason, we may not subject the State to further litigation



