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IN THE DISTRICT COURT OF THE UNITED STATES FOR THE

MIDDLE DISTRICT OF ALABAMA, NORTHERN DIVISION

EDWARD BRAGGS, et al.,
Plaintiffs,
CIVIL ACTION NO.
V. 2:14cv601-MHT

(Wo)
JEFFERSON S. DUNN, in his
official capacity as
Commissioner of

the Alabama Department of
Corrections, et al.,

o/ o/ o/ o/ o/ o/ o/ N\

Defendants.

PHASE 2A CLASS CERTIFICATION



In Phase 2A of this case, with which this opinion

IS concerned,



iIs proceeding on two parallel tracks consisting of
ADAP’s claims and the 1individual named plaintiffs”
claims.

In August 2016, more than two years after this case
was Tiled and after extensive discovery, the individual
plaintiffs formally moved for certification of a Phase
2 class, while ADAP pursued i1ts claims separately as an
association whose constituents include the mentally 1ll

prisoners in ADOC’s custody.®

of and non-accommodation of physical disabilities. See
Dunn v. Dunn, -- F.R.D. --, 2016 WL 4718216 (M.D. Ala.
Sept. 9, 2016) (Thompson, J.). The claims in Phase 2B,
which are set to go to trial after the Phase 2A claims
(should they survive summary judgment), involve Eighth
Amendment claims related to medical and dental care.

3. As the court explained to the parties during
the briefing process, i1t will, at this time, decide the
motion only as to the Phase 2A claims, although the
motion was fTiled for both Phase 2A and
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policies and practices i1In ADOC fTacilities.” Pls.”
Reply Br. (doc. no. 890) at 57.°
The fTirst claim plaintiffs seek to bring on behalf

of this class 1s that defendants are violating the

4. Defendants note that plaintiffs initially
sought certification of a class of all prisoners
subject to defendants”’ mental-health care policies and
practices. Plaintiffs have clarified that they seek
certification of a narrower class, limited to prisoners
with serious mental i1llnesses. Because there i1s some
case law to suggest that healthy prisoners cannot raise
Eighth Amendment health care claims, the court will
employ the class definition Jlimited to prisoners
(current or future) with serious mental i1llness, In an
exercise of i1ts discretionary authority to “reshape the
boundaries and composition of the class” based on a
“determination that reformulating the class will better
serve the purposes of Rule 23 and the underlying
policies of the substantive law than would denying
certification altogether.” Shelton v. Bledsoe, 775
F.3d 554, 564 (3d Cir. 2015) (quoting Tobras WolffF,
Discretion in Class Certification, 162 U. Pa. L. Rev.
1897, 1925 (2014)). In doing so, the court notes that
the effect of this choice of a narrower class
definition on the progress of the case and on any
eventual relief will be virtually nil. Plaintiffs’
Eighth Amendment claim does not concern the adequacy of
mental-health care being provided to prisoners who are

not seriously mentally 1i1ll. (Plaintiffs do contend
that defendants fTail to recognize many prisoners’
serious mental 1illnesses. The i1nterests of class

members 1In this category will be addressed at trial,
because one of the practices plaintiffs challenge is
(continued...)
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Eighth Amendment by failing to provide constitutionally

adequate



Case 2:14-cv-00601-MHT-TFM Document 1013 Filed 11/25/16 Page 7 of 144

F.R.D. 513, 522-23 (D. Ariz. 2013) (Wake, J.)
(certifying a state-wide class of prisoners challenging
systemic deficiencies in both medical and mental-health
care). Although the court agrees that plaintiffs have

brought only one Eighth Amendment “claim,” this claim--
as i1t has been fTormulated by plaintiffs--turns on
evaluating the risk of harm posed by particular
policies and practices. The court will need to ensure,
therefore, that these policies and practices are common
to the class, and that representatives have been put at
risk by them. Defendants, for their part, seek to
atomize the claims of plaintiffs by focusing on the
minutiae of unimportant distinctions, fTailing to see
the forest for the trees (and leaves).

The court i1s thus left with the task of reaching an
appropriate middle ground, and defining the policies
and practices at issue in a way that recognizes themes
articulated in the allegations and the voluminous

quantity of record evidence the court has reviewed,

while ensuring that defendants are not left to face a
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singular amorphous contention that the mental-health

care
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In addition, plaintiffs seek to raise on behalf of
the class due-process claims related to involuntary
medication. These, too, require some disaggregation.
Plaintiffs seek to challenge three discrete policies or
practices:

(1) Denying substantive due process to prisoners
subject to involuntary-medication orders by
beginning or continuing to require them to be
medicated absent a recent TfTinding that they
pose a danger to themselves to others.

(2) Denying procedural due process to prisoners
subject to involuntary-medication orders by
failing to provide them adequate notice of
hearings and other protections provided for 1iIn
the applicable regulation.

(3) Denying substantive and procedural due process
to prisoners who are not subject to
involuntary-medication orders by coercing
consent.

For the reasons set forth below, the court will

certify two classes, as follows.

With respect to plaintiffs® Eighth Amendment
challenge to the eight policies and practices
enumerated above, the court will certify a class of
“all persons with a serious mental-health disorder or
illness who are now, or will iIn the future be, subject

to defendants’ mental-health care policies and
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practices i1n ADOC facilities, excluding the work
release centers and Tutwiler Prison for Women.”
Plaintiffs (and defendants) have agreed that prisoners
at the work release centers should be excluded from the
class definition; the court will explain below, in the
context of 1i1ts discussion of commonality, why 1t has
also decided to exclude the female prisoners at
Tutwiler.

With respect to plaintiffs” challenge to the policy
or practice of denying procedural due process to
prisoners subject to involuntary medication orders by
failing to provide them adequate notice of hearings and
other protections provided for in the applicable
regulation, the court will also certify a class of “all
persons with a serious mental-health disorder or
illness who are now, or will iIn the future be, subject
to defendants” TfTormal 1i1nvoluntary medication policies
and practices.” The court has decided, In an exercise
of 1ts discretion to manage this litigation, not to

certify for class-wide litigation plaintiffs’

10
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substantive due-process challenge to the policy or
practice of requiring involuntary medication without a
recent finding of dangerousness--which turns at least
in significant part on an 1inherently individualized
determination--or their challenge to the policy or
practice of obtaining consent through coercion.
However, the individual plaintiffs who have brought
these claims will proceed to trial; ADAP, through 1its
associational standing, may represent the interests of
unnamed prisoners who are subject to these policies and

practices.

I1. Evidentiary Burden

In Wwal

11



or fact, etc.” 564 U.S. at 350. A court should only
certify a class 1T it “is satisfied, after a rigorous
analysis that the prerequisites of Rule 23(a) have been

satisftied.” Comcast Corp. v. Behrend, 133 S. Ct. 1426,

1432 (2013).°

The Supreme Court has been clear that what the
party seeking certification must “affirmatively
demonstrate,” and what the court must find, i1s that the
requirements for class certification are met--not that

the class will prevail on i1ts claims. As the Court put

it iIn

12
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offer evidence to show--for purposes of certification--
iIs that there exists a common question, the answer to
which will be “apt to drive the resolution of the

litigation.” Wal-Mart, 564 U.S. at 350.

I11. Daubert
The parties have raised Daubert objections to each
other’s experts. For purposes of the Phase 2A pretrial
motions, however, the only objections that must be
resolved are those to plaintiffs’ mental-health expert,

Dr. Kathryn Burns.® Although the court has carefully

6. Defendants have also raised Rule 26 objections
to the report offered by Dr. Burns. The court
addressed these objections (like those plaintiffs made
regarding defendants”® expert reports) by requiring both
parties”® experts to supplement their reports with
additional citations iIn order to facilitate the court’s
review. The outstanding objections to the 50-page
report offered by Dr. Burns do not hold water.

In some cases, defendants” objections are to
opinions which Dr. Burns, as a highly-experienced
mental-health practitioner and administrator of a state
prison system’s mental-health services, has plainly
based on her own experience, such as her opinion that
certified registered nurse practitioners “have less
training, knowledge, skill and judgment, which i1s why
(continued...)
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considered all of the evidence iIn the record, i1t need

not resolve plaintiffs® objections to defendants’

14



reports of plaintiffs® other Phase 2A experts, Dr.

Craig Haney’ and Eldon Vail.®

7. Although defendants have not raised any Daubert
objections to Dr. Haney, their expert does criticize
his reliance on statements by prisoners he iInterviewed
in reaching his conclusion. However, Dr. Haney’s
reltance on these statements was reasonable in light of
the fact that he considered them among other sources of
information, including observations, documents produced
by defendants and MHM, testimony of ADOC and MHM
employees, and medical records. The court notes that
other courts have recognized that experts’
“consideration of [1 inmates”’ declarations and
grievances as one of several sources informing his
opinion is a valid methodology and does not render his
opinion i1nadmissible.” Gray v. Cty. of Riverside, 2014
WL 5304915, at *20 (C.D. Cal. Sept. 2, 2014) (Phillips,
J.) (discussing evidence regarding prison medical care,
as part of a class-certification evaluation).

Also, Dr. Haney explained in his deposition that
the medical records he reviewed were iIn “disarray” and
“weren’t helpful In conveying information” because they
were “very difficult to read” and “had a lot that was

15



suspect, Dr. Haney found that the self-reports of
numerous prisoners corroborated each other and were
supported by other evidence; he appropriately relied on
this evidence to reach the broader conclusions on which
this case will turn. See Haney Report (doc. no. 868-4)
at 28-

16
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Rule of Evidence 702, courts are to “engage 1In a

rigorous three-part inquiry,” considering “whether: (1)
the expert 1i1s qualified to testify competently
regarding the matters he 1Intends to address; (2) the
methodology by which the expert reaches his conclusions
is sufficiently reliable as determined by the sort of
inquiry mandated in Daubert; and (3) the testimony
assists the trier of fact, through the application of
scientific, technical, or specialized expertise, to
understand the evidence or to determine a Tfact 1iIn
issue.” Id. (citation and internal quotation marks
omitted). The proponents of the expert testimony
(here, plaintiffs) bear the burden of establishing that
these three requirements are met. See 1id.

Ordinarily, “[t]he safeguards outlined iIn Daubert

are less essential in a bench trial”; a judge need not

gatekeep for herself. M.D. v. Abbott

18
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Circuit and others have held that when a court relies
on expert testimony to find that a Rule 23 requirement
has been met, the court must conduct a Daubert analysis
and conclude that the expert’s opinions satisfy its

standard. Sher v. Raytheon Co., 419 F. App’x 887,

890-91 (11th Cir. 2011); see also In re Blood Reagents

Antitrust Litig., 783 F.3d 183, 187 (3d Cir. 2015);

Ellis v. Costco Wholesale Corp., 657 F.3d 970, 982 (9th

Cir. 2011). Some courts have noted, however, that the
Daubert analysis conducted for purposes of class
certification may be narrower than that conducted for
purposes of a trial on the merits, because “the Inquiry
is limited to whether or not the expert reports are
admissible to establish the requirements of Rule 23.~

Fort Worth Employees®™ Ret. Fund v. J.P. Morgan Chase &

Co., 301 F.R.D. 116, 126 (S.D.N.Y. 2014) (Oetken, J.).

Assessing an expert’s qualifications 1i1s generally
the most straightforward of these tasks. Defendants do
not challenge Dr. Burns’s qualifications, and as

discussed below, the court finds that she IS

19
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exceedingly well-qualified to opine on the matters she
addresses i1n her report.

As TfTor the court’s assessment of an expert’s
methodology, the court i1s to determine “whether the
reasoning or methodology underlying the testimony 1is

valid and ... whether that reasoning or methodology
properly can be applied to the Tfacts in issue.”®
Daubert, 609 U.S. at 592-93. The traditional factors a
court may consider, where appropriate, are “(1) whether
the expert’s theory can be and has been tested; (2)
whether the theory has been subjected to peer review
and publication; (3) the known or potential rate of
error of the particular [expert] technique; and (4)
whether the technique 1s generally accepted in the

[expert] community.” Frazier, 387 F.3d at 1262.

However, the court of appeals has emphasized that,

9. Notably, this i1s not an all-or-nothing Inquiry.
“Even 1f a part of an expert’s testimony is based on
unreliable methodology, the court should allow those
parts that are reliable and admissible.” Lohr v.
Zehner, 2014 WL 3175445, at *1 (M.D. Ala. July 8, 2014)
(continued...)
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latitude to determine” (internal citations omitted));

Ruiz v. Johnson, 37 F. Supp. 2d 855, 889-92 (S.D. Tex.

1999) (Justice, J.), rev’d on other grounds and

remanded sub nom. Ruiz v. United States, 243 F.3d 941

(5th Cir. 2001) (explaining that an expert’s evaluation
of the quality of the medical care provided by a prison
system i1s “not the type of testimony that necessarily

implicates Daubert’s requirement of scientific

22
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As fTor helpfulness, ‘“the court must ensure that the
proposed expert testimony i1s relevant to the task at
hand, ... 1.e., that it logically advances a material

aspect of the proposing party’s case.” Allison v.

McGhan Med. Corp., 184 F.3d 1300, 1312 (11th Cir. 1999)

(citations and 1internal quotation marks omitted).
Additionally, for expert evidence to be helpful to the
finder of fact, i1t must offer insight “beyond the
understanding and experience of the average citizen.”

United States v. Rouco, 765 F.2d 983, 995 (11th Cir.

1985). Although the relevance standard for expert
evidence 1s higher than the [liberal admissibility

policy set forth in Rules 401 and 402, see Allison, 184

qualifications, and the risks posed by relying on them
to serve assessment and treatment functions), she does
not rely solely or even primarily on her experience;
she also explains at some Ilength the ways her
preexisting views regarding the effects of reliance on
underqualified and unsupervised providers were borne
out by the evidence she gathered during her inspections
and 1n reviewing documents. Moreover, the court
concludes that, to the extent that Dr. Burns relies on
her own experience iIn reaching these conclusions, she
has adequately explained why her experience supports
her opinions iIn this case.

23



F.3d at 1309-10, Daubert 1itself makes clear that a
court can deem expert evidence sufficiently helpful to
be admissible but nonetheless conclude that 1t 1is
insufficient to create a genuine dispute of material
fact fTor purposes of summary judgment. 509 U.S. at

595-96; see also Hirsch v. CSX Transp., Inc., 656 F.3d

24



separate.” Morris, 455 F. Supp. 2d at 1332 (quoting

Rudd v. General Motors Corp., 127 F. Supp. 2d 1330,

1336 (M.D. Ala. 2001) (Thompson, J.)). In this section
of the opinion, the court will address only Rule 702
admissibility. Later in this opinion, 1t will address
the role that this evidence plays 1In establishing
compliance with Rule 23. Finally, 1n the court’s
simultaneously issued opinion on summary judgment, it
has addressed at some length why this evidence creates
material disputes of fact as to the merits of

plaintiffs” claims.

25



health expert, Dr. Patterson, has himself recently
recognized her to be a “top nationally recognized
expert[] in the TfTield of correctional mental health.”
Rep. on Suicides Completed in the California Dep’t of

Corr. and Rehab. at 1, Coleman v. Brown, No.

2:90-cv-520 (E.D. Cal. March 13, 2013), ECF No. 4376.
She currently serves as the Chief Psychiatrist of the
Ohio Department of Rehabilitation and Correction (as
she did for a period of four years iIn the late 1990s).
She has also long been familiar with the provision of

mental-health care in Alabama’s prisons, as she served

26
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did not see enough firsthand ( of 15 major facilities,
102 prisoners), and that she (admittedly) did not
randomly select prisoners to interview.? In other
prison cases, a number of courts have rejected Daubert
attacks on experts (offered by both plaintiffs and
defendants) on the grounds that their samples were
non-random, and that they did not consider enough
prisoners at enough facilities In order to extrapolate
conclusions about the system as a whole. In Ruiz, 37

F. Supp. 2d at 890-92, the court rejected the

12. Defendants also note that Dr. Burns criticized
an audit conducted by MHM on the grounds that it
involved only 10 facilities, and the non-random review
of the records of 144 prisoners. This, they say,
undermines her own findings as well. But the court is
not convinced that this criticism substantially
undercuts her conclusions; plaintiffs have taken the
entirely reasonable position that, because the purpose
of an audit (to track changes i1n the quality of care
being delivered over time) fTundamentally differs from
that of an expert 1inspection (to aid the court in
determining whether deficiencies iIn the mental-health
care system create a substantial risk of serious harm
to mentally 1ll prisoners), different methodologies are
appropriate. In any event, even 1i1f Dr. Burns’s
criticism of MHM?’s methodology were applicable to her
own work as an expert, i1t would hardly establish that
(continued...)
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defendants’ arguments that “iIn the absence of
statistical proof of violations ..., the plaintiffs
have not and cannot show system-wide violations,”
explaining that although “[s]tatistical procedures can
increase the court’s confidence 1i1n making inferences
from a given set of data, ... this i1s an 1issue of
weight, rather than admissibility of a given
methodology. Statistical models are simply not the
only method for making general inferences from specific
data.”

As fTor non-random sampling, as the court put i1t In
the context of the claims in Ruiz, “[t]he fact that 30
records show excessive use of force does not change
because the records were selected non-randomly.”  1d.

at 891. See also Coleman v. Wilson, 912 F. Supp. 1282,

1303 (E.D. Cal. 1995) (Karlton, J.) (rejecting a
similar objection to expert declaration that the

defendants contended were “unreliable iInsofar as they

the methodology she did employ was not sufficiently
reliable to survive a Daubert challenge.

28
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are based on medical Tiles “‘pre-selected’ by
plaintiffs’ counsel™). Another court recently
discussed at some length the use of non-random sampling

by prison experts. In Dockery v. Fisher, 2015 WL

5737608, at *5 (S.D. Miss. Sept. 29, 2015) (Barbour,
J.), the court recognized that non-randomized
qualitative research methods are both *“accepted and
mainstream in the scientific community,” and, 1iIn the
view of some experts, “more applicable to a proper
evaluation of the delivery of health care at a prison.”
The court quoted plaintiffs’® expert as explaining that
“[w]hen sampling from people (patients, staff) and
documents in qualitative research, random samples are
to be avoided. Instead, the gold standard for sampling
IS “judgment sampling”® or “purposeful sampling.”
Instead of using random number generators to select
samples, a judgment sample 1is chosen based on the
expertise and judgment of a subject matter expert with
knowledge of the system or process being assessed. The

goal 1s to obtain a sample which is as broad, rich, and

29
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representative of the diversity of operational
conditions as possible. S Judgment samples are
appropriate Dbecause ensuring that all potential
observational units In a population and sampling time
frame have equal probability of selection i1s often not
the most desired or beneficial strategy. Rather, we
look to the subject matter experts to guide which
areas, times of day, or segments of the population are
most important to study and understand.” Id. at *6
(citation and internal quotation marks omitted). The
court also recognized the potential merit of
defendants” arguments against this methodological
approach, but concluded that this went to the weight to

be given the expert evidence, rather than 1its

admissibility. 1Id.; see United States v. Monteiro, 407

F. Supp. 2d 351, 366 (D. Mass. 2006) (Saris, J.) (“It
may well be that other methods ... may prove to be the

best method of analysis. However, Daubert and Kumho

Tire do not make the perfect the enemy of the reliable;

30
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an expert need not use the best method of evaluation,
only a reliable one.”).
In another recent case about the adequacy of prison

health care, Jama v. Esmor Correctional Services.,

Inc., 2007 WL 1847385, at *26-27 (D.N.J. June 25, 2007)
(Debevoise, J.), the court rejected a Daubert challenge
to an expert on the grounds that he had reviewed only
the 78 medical request forms submitted by the nine
plaintiffs, who were among 1600 detainees housed at the
facility at i1ssue. Plaintiffs argued that his use of
“convenience” rather than random sampling was
unreliable and that “his sample size [was] too small to
generate reliable statistics,” but the court agreed
with defendants that these challenges went to the
weight of his evidence rather than to its
admissibility. The court and others recognized that
this sort of sampling is particularly reasonable when
it 1s part of a multifaceted review that considers not
only the records and statements of individuals but also

other sources such as deposition transcripts and other

31



documents that allows an expert to “draw general

conclusions.” Id.; see also Parsons, 2014 WL 3721030,

at *4.
Defendants cite a number of cases fTor the

proposition that because Dr. Burns cited In her report

32



make up a significantly larger and more representative

33
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explaining that they did not, on their own, suffice to
support the iInference that such a policy existed. With
respect to all of Dr. Burns’s opinions, by contrast,
she cites other evidence to establish the existence of
a policy or practice (such as statements by prison
mental-health practitioners or internal documents). In
some cases, the existence of the policy or practice is
effectively undisputed; for example, defendants do not
disagree that a certain number of practitioners with
certain qualifications provide mental-health care to
prisoners. What they dispute, and what Dr. Burns cites
these prisoners to show, i1s that these policies and
practices place prisoners at a substantial risk of

serious harm.*

14. Another one of defendants” citations, Henderson
v. City and County of San Francisco, 2006 WL 3507944,
at *10 (N.D. Cal. 2006) (Walker, J.)), IS
distinguishable for the same reasons. In that case,
plaintiffs were attempting to show that a sheriff had a
practice of “routinely exonerat[ing] deputies of
wrongdoing.” Plaintiffs had presented “almost no
evidence” of this fact, but were given an opportunity
to file a supplemental brief based on new discovery.
They submitted 18 grievances selected by the plaintiffs
(continued...)
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The court will address the remainder of defendants’
case law--offered i1In support of their contention that
Dr. Burns lacks a sufficient basis for her

conclusions--more briefly. Although Lloyd Noland Hosp.

& Clinic v. Heckler, 762 F.2d 1561, 1568 (11th Cir.

1985), recognized the obvious point that a “sample size

from more than 200 filed by prisoners over a one-year
period in which over 6,000 prisoners were housed in the
facility; the grievances described only 14 alleged
incidents, and iIn Tfive of those cases, the prisoners
were satisfied with the responses they had received.
This left nine complaints about “any kind of force,”
much less unjustified Tforce. The court quite
reasonably concluded that this was insufficient, on 1ts
own, to create a dispute of material fact as to the
“existence of a pervasive custom of excessive force.”

The Tirst key difference between Henderson and this
case 1s that iIn Henderson, the court was presented with
(a fTew) examples of documents plaintiffs simply
asserted reflected excessive force, whereas here, far,
far more voluminous evidence has been filtered through
the expert judgment of Dr. Burns and resulted i1n her
opinions. Moreover, even the facts on which Dr. Burns
relied are easily distinguishable from the evidence
deemed 1insufficient iIn Henderson: for one thing, Dr.
Burns considered numerous different forms of evidence,
including 1i1nterviews, record reviews, inspections of
facilities, internal documents, and testimony by
mental-health care providers and administrators; fTor
another, she considered facts regarding far more
individuals--over a hundred, in fact.

35
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[may be] too small” to draw certain conclusions from
it, the issue iIn that case was worlds away: whether the
Secretary of Health and Human Services had improperly
relied on a study--which stated that “no broad
conclusions can be drawn about the nature and extent of
medical malpractice In this country” on the basis of
the study--to reach a conclusion as to that very issue.
Moreover, defendants suggest no basis for comparing the
suitability of the sample size In the study at issue
(or, indeed, what that sample size was) to that
employed by Dr. Burns.

Dukes v. Georgia, 428 F. Supp. 2d 1298, 1317 (N.D.

Ga. 2006) (Forrester, J.), stands for the similarly
unremarkable proposition that an expert may lack
“sufficient data and information”  to reach a
conclusion. But the expert at issue in that case does
not appear to have sampled anything; he simply
speculated, without much basis, about whether a lab
technician should have 1identified a strain of yeast.

The case 1s hardly on point. Gilliam v. City of

36
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Prattville, 667 F. Supp. 2d 1276, 1298 (M.D. Ala. 2009)

(Fuller, J.), concluded that, even i1f an unqualified
expert had been qualified, his testimony would not have
been reliable for numerous reasons, including that he
had not examined the autopsies of the individual about
whose death he was testifying and had offered no data
or explanation to support his theory as to the cause of
death or to refute other theories. Again, not on

point. Finally, in United States ex rel. Wall v. Vista

Hospice Care, Inc., 2016 WL 3449833, at *12 (N.D. Tex.

June 20, 2016) (Lynn, J.), the court was required to
determine how many fTalse claims had been submitted by
physicians, which 1iIn turn required assessments of
“aindividual physicians” judgment regarding individual
patients.” The court concluded (contrary to the view
of at least one court In this circuit) that statistical
sampling and extrapolation could not be used by experts
to establish liability 1In such a case. Defendants
apparently believe this <case 1i1s relevant because

mental-health care providers (obviously) exercise some
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judgment in caring for individual prisoners. This case
is readily distinguishable, for two reasons: First, Dr.
Burns has not engaged 1i1n statistical sampling or
attempted to offer a precise quantitative assessment of
whether specific instances of mental-health care were
or were not adequate. Second, because 1t 1is the
Commissioner and Associate Commissioner, not the
mental-health practitioners who provide care, who are
the defendants, this case does not turn on assessments
of the case-specific “subjective clinical judgment” of
mental-health staff, but rather on whether, in
staffing, funding, and overseeing the operation of the
mental-health care systenm, defendants have been
deliberately indifferent to an objective risk of
serious harm to mentally ill prisoners.

Defendants also cite a concurring opinion in EEOC

v. Freeman, 778 F.3d 463, 469-70 (4th Cir. 2015) (Agee,

J.), which expresses the judge’s serious concern that
the EEOC *“continues to proffer expert testimony from a

witness whose work has been roundly rejected 1In our
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sister circuits.” This expert had attempted to offer
statistical evidence i1n support of a disparate impact
theory. His work “contained a plethora of analytical
fallacies”: although he had a complete data set, he
opted to “ignor[e]” years of relevant data from more
than half of the vyears and locations at 1issue,

resulting 1In an egregious example of scientific
dishonesty.” Even within the subset of available data
he did consider, he had “cherry-picked” the data that
supported his conclusions. Dr. Burns, by contrast, 1is
not endeavoring to offer statistical evidence, and
opted for a sampling method that other courts have
recognized as appropriate for an expert in her Tield,

and that was especially reasonable 1n light of the

restrictions on her ability to gather data.’ She has

15. Plaintiffs’ experts explained that, in contrast
to their experience working on other similar cases,
they had been provided an unusually limited level of
access to information, and especially to medical
records. See Haney Report (doc. no. 868-4) at 12
(“[A]1though 1 had a wealth of information on which to
rely and base my opinion--certainly enough information
to reach and support the conclusions that are stated in

(continued...)
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considered all of the data she obtained iIn reaching her
conclusions. Had Dr. Burns been provided access to,
and had i1t been Tfeasible to review, a dramatically
larger sample, and had she then opted to base her
assessments only on a small subset of those records and
interviews, the concerns of defendants might be better
founded.

With respect to defendants” contention that Dr.
Burns did not tour all of defendants” facilities, the
court agrees with another court recently to consider
this very 1issue that “otherwise admissible testimony
based on i1nvestigation of some Tfacilities but not all
is still probative to some extent and any limitation

goes to the weight of the opinions.” Parsons, 2014 WL
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allowed to complete, as well as the length of time they
were allowed to spend iIn each facility and the number
of prisoners whose records they were allowed to review
and whose interviews they were permitted to conduct was
circumscribed by defendants during the course of an
extremely lengthy and contentious discovery mediation.
See 1id. (“Defendants” strenuous objections to the

burdensome nature of the multiple prison tours, [and]
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As a last methodological point, defendants take
issue with Dr. Burns’s fTailure to review the entirety

of the medical records of all of the prisoners she
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interviewed, and contend that this reflects a fTailure
to confirm prisoners’ self-reports. First of all,
defendants concede that she did review the records of
many of those she discusses specifically In her report.
Furthermore, she may well have been able to reach
reliable conclusions with respect to some issues
without reviewing medical records. For example, to the
extent that she disagreed with the classification of a
severely mentally 1ll prisoner as an outpatient, she
could well have both assessed the apparent severity of
that prisoner’s illness and determined that he was
currently classified (and housed) as an outpatient
without reviewing any documents. As another example,
Dr. Burns described in her report observing prisoners
who had been prescribed certain antipsychotics who
exhibited movement disorders that are characteristic
side effects of these medications. She 1s a
psychiatrist who 1is capable of recognizing such a
visible disorder without reference to records.

Finally, although bald reliance on the totally
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various policies and practices subject prisoners to a
“risk of harm”; they object to her failure to use the
catchphrase from the case law, “substantial risk of
serious harm.” But as Dr. Burns herself pointed out 1iIn
her deposition, she has offered evidence helpful to the
court In making this ultimate legal determination. She
has described 1In some detail the harms that she
believes will, and 1In some instances did, result from
defendants” policies and practices; 1t i1s the court’s
task to determine whether these harms are “serious,”
based on case law. Indeed, as Dr. Burns is not a legal
expert and would not be applying this case law, any
assessment she made as to the seriousness of these

I17

harms would not be very helpfu See Burkart v.

17. Defendants cite four cases that they contend
support their position that there i1s not a sufficient
“Fit” between Dr. Burns’s opinions and the issues 1In
this case. In these cases, however, the expert
evidence at 1issue was totally unhelpful, whereas here
the expert evidence i1s quite helpful but not sufficient
on 1ts own, absent some additional Ilegal analysis by

the court, to support Iliability. These cases all
involve experts who, iIn one way or another, “fairl[] to
recognize ... the range of behavior between clearly

(continued...)
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Washington Metro. Area Transit Auth., 112 F.3d 1207,

1213 (D.C. Cir. 1997) (*Each courtroom comes equipped
with a “legal expert,” called a judge....”).

Similarly, i1t is up to the court to determine
whether the risk 1s sufficiently ‘“substantial” to
constitute an Eighth Amendment violation.'® Dr. Burns
has offered evidence going to the 1incidence of the

harms she has described; although her statements to

47



Case 2:14-cv-00601-MHT-TFM Document 1013 Filed 11/25/16 Page 48 of 144

nonetheless very helpful. For example, she relies on
chart reviews, interviews with prisoners, depositions
of providers, and MHM quality assurance documents to
conclude that for prisoners at a number of the
facilities she toured, “virtually the only treatment

being provided 1is psychotropic medication,” that any
individual psychotherapy being provided was iInfrequent
and brief,? and that very few or no outpatient therapy

groups were being offered. Burns Report (doc. no.

868-2) at 38-39. In this iInstance, the incidence of

19. Defendants respond to individual prisoners’
allegations that virtually no therapy 1is provided by
citing medical records which sometimes show Tfrequent
contacts with mental-health professionals. But what
plaintiffs complain of, and what Dr. Burns found iIn her
inspections, was that prisoners were not receiving
psychotherapy, not that they were having no contact
whatsoever with mental-health professionals. Although
this distinction may be harder to conceptualize with
respect to mental-health care than to medical care, Dr.
Burns explains that i1t 1s an important one. To offer
an 1llustrative (1f certainly imperfect) analogy, no
one would dispute that to a prisoner with Kkidney
failure, there i1s a world of difference between being
“seen” by a nurse at the cell door who asks whether he
iIs suffering from some of the symptoms of Kkidney
(continued...)
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harm 1s 1In her opinion extremely high. As another
example, Burns opines that mental-health staff continue
to prescribe certain long-acting antipsychotic

injections even when they cause serious side effects
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significantly underidentified; she believes that this
underidentification stems from a deficient screening
process that relies on unqualified and unsupervised
staff to conduct evaluations. Although she does not
state exactly what proportion of the prisoners with
mental 1llness 1n ADOC custody she believes have not
been i1dentified, she does offer a number of statistics
from other state prison systems; there i1s a range, but
even the most conservative comparator statistics
suggest substantial underidentification. Id. at 24-26.
As a Tinal 1iteration of this argument, defendants
contend that Dr. Burns i1s merely opining as to what
care she thinks i1s good care or what care should be
provided, and that this i1s not what the Constitution
requires defendants to provide. Although defendants
are quite correct that expert opinions as to desirable
prison conditions are i1nsufficient to establish

constitutional minima, see Rhodes v. Chapman, 452 U.S.

337, 348 n.13 (1981), their argument badly misconstrues

the evidence Dr. Burns is offering. Although she does
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express some opinions about how care should be provided
(based, for example, on the fact that certain types of
practitioners are “unqualified” to provide care without
supervision, see Burns Report (doc. no. 868-2) at 16),
she then goes on to explain how the failure to provide
care 1In this way causes harm to prisoners. For
example, she presents evidence, discussed above, to
support her conclusion that these unqualified and
unsupervised staff frequently fTail to diagnose mental
illness.

The court concludes that Dr. Burns’s expert
evidence will be helpful to the court iIn assessing
whether the mental-health care provided to prisoners in
Alabama fTalls below the constitutional floor, because
she will bring to bear her experience, and the results
of her iInvestigation In this case, to help the court to
understand the seriousness of the risk of harm posed by

the challenged policies and practices. See
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magistrate judge had “improperly relied on expert
testimony to establish constitutional minima’™).

Lastly, defendants attack Dr. Burns’s
qualifications as well as her methodology with respect
to one fTairly narrow issue: her ability to offer an
opinion regarding the adequacy of correctional
staffing. As TfTor her qualifications, they note that
she admitted that she has never been responsible for
staffing a correctional facility with custody staff or
received any training 1in doing so. As for her
methodology, they note that she testified 1In her
deposition that she did not perform (as part of her
assignment in this case) any sort of staffing analysis
or review Tor adequacy the numbers of correctional
officers in any fTacility for any shift. The court is
not convinced by the argument regarding methodology; it
seems clear that an expert might reliably assess a
staffing level to be too low and therefore likely to
cause harm without determining what staffing Ilevel

would be appropriate. However, the court 1s more
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troubled by the fact that although Dr. Burns 1is an
esteemed expert in correctional mental health,
plaintiffs have not demonstrated that her experience
entitles her to opine on this separate, albeit related,
Issue. (Plaintiffs® response, that she has been
involved in “evaluating and informing internal
operations of correctional systems” through her role as
a correctional mental-health administrator, 1is not
convincing.) The court will therefore not rely on her
opinion on this specific 1issue fTor purposes of the
pretrial motions.?®® That all said, plaintiffs have in
fact offered another expert, Eldon Vail, who 1is an
experienced correctional administrator; defendants have
not raised a Daubert challenge to his qualifications to
address this issue, and the court has already rejected
their contention that he lacks an adequate basis for
his conclusions. His opinion on the inadequacies of

correctional staffing and their effects on delivery of

20. If, at trial, plaintiffs can convince the court
that Dr. Burns i1s qualified to testify on this topic,
(continued...)
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the claims or defenses of the class; and (4) the
representative parties will Tairly and adequately
protect the interests of the class.” Fed. R. Civ. P.
23(a).- In addition, a class must clear one of three
additional hurdles: because the named plaintiffs 1In
this case seek certification of a Rule 23(b)(2) class,
they must also show that ‘“the party opposing the class
has acted or refused to act on grounds that apply
generally to the class, so that final injunctive relief

or corresponding declaratory relief 1is appropriate
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Amgen, 133 S. Ct. at 1194-95 (citation omitted). A
party seeking class certification must “affirmatively
demonstrate his compliance with the Rule”; that 1is,
plaintiffs must offer evidence sufficient to satisfy
the court that the various requirements of Rule 23 have

been met. Wal-Mart, 564 U.S. at 350.
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the court will proceed to consider each requirement for

certification 1In turn.
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2. Rule 23(a)

A. Numerosity
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“the fact that the 1i1nmate population at these

facilities 1is constantly revolving”)); see also

Pederson v. Louilsiana State Univ., 213 F.3d 858, 868

n.11 (5th Cir. 2000) (“[D]istrict courts must not focus
on sheer numbers alone.... [T]he fact that the class
includes unknown, unnamed future members also weighs 1In

favor of certification.”);
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held [that when] the alleged class includes future
[members], necessarily unidentifiable[,] S the
requirement of Rule 23(@)(1) 1i1s clearly met, for
joinder of unknown individuals iIs clearly

impracticable.” (citation and internal quotation marks

omitted)); Clarkson v. Coughlin, 145 F_R.D. 339, 346

(S.D_.N.Y. 1993) (Sweet, J.) (“The class action device
is particularly well-suited 1i1n actions brought by
prisoners due to the fTluid composition of the prison
population. ... Class actions therefore generally tend
to be the norm i1n actions such as this.” (citations
and internal quotation marks omitted))).%

Plaintiffs have submitted evidence to show that iIn
February 2016, there were 3,416 prisoners on the

mental-health caseload (and argue that this Tfigure

22. Recognition of prisoners’ relatively Ilimited

“access to the legal system ... has [also] led courts
to certify classes in cases ... involv[ing] 1issues of
common concern to inmates even when the potential class
size 1s small and somewhat undefined.” Bradley v.

Harrelson, 151 F.R.D. 422, 426 (M.D. Ala. 1993)
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significantly understates the number of seriously
mentally 11l prisoners in the State). This exceeds the
customary numerosity threshold by a factor of 85.
Defendants nonetheless have a bone to pick. They
contend that “this number ... says nothing about how
many individuals can claim an actual 1njury traceable
to the State’s policies and procedures.” Defs.” Opp.-
to Class Cert. (doc. no. 807) at 141. There are a
number of problems with this argument.

First, courts 1look at numerosity iIn a Tairly
straightforward fashion: by assessing the
practicability of joinder, in light of the number of
people who fall within the definition of the class.
Movants for class certification do not need to present
evidence showing--one by one, many times over--that
individual putative class members can proceed on the
class claims; requiring as much would largely defeat
the efficiency benefits of class-wide adjudication, and
IS unnecessary in light of the commonality requirement.

See Rubenstein, Newberg on Class Actions § 3:11

62



Case 2:14-cv-00601-MHT-TFM Document 1013 Filed 11/25/16 Page 63 of 144

(“[W]here joinder 1is impracticable, judicial economy
weighs 1n favor of representative litigation of common
issues fTor similarly situated plaintiffs.”). Instead,
they need to show that the class representatives can
proceed on claims which are common to the class.

Plaintiffs® evidence regarding the size of the
mental-health caseload goes directly to--indeed,
conclusively resolves--the question whether more than
40 or so prisoners iIn ADOC custody have serious mental
illnesses. And, again, the fact that the class
contains as-yet-unknown Tfuture members also counsels
strongly i1n favor of finding that Rule 23(a)(1) has
been satisfied.

Second, even if the court were required to consider

how many prisoners can claim an actual 1Injury
traceable to the State’s policies and procedures,”
rather than how many prisoners In ADOC custody have a
serious mental i1llness, the court would reiterate that

the actual 1i1njury being claimed 1in this case 1is

exposure to the substantial risk of serious harm
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stemming from those policies and procedures. IT, as
plaintiffs claim, defendants provide i1nadequate numbers
o